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California Foreclosure Law Summary

Quick Facts

-  Judicial Foreclosure Available: Yes 

-  Non-Judicial Foreclosure Available: Yes 

-  Primary Security Instruments: Deed of Trust, Mortgage 

-  Timeline: Typically 120 days 

-  Right of Redemption: Varies 

-  Deficiency Judgments Allowed: Varies 

In California, lenders may foreclose on deeds of trusts or mortgages in default using either a judicial or non-judicial foreclosure process. 

Judicial Foreclosure 

The judicial process of foreclosure, which involves filing a lawsuit to obtain a court order to foreclose, is used when no power of sale is present in the mortgage or deed of trust. Generally, after the court declares a foreclosure, your home will be auctioned off to the highest bidder. 

Using this type of foreclosure process, lenders may seek a deficiency judgment and under certain circumstances, the borrower may have up to one (1) year to redeem the property. 

Non-Judicial Foreclosure 

The non-judicial process of foreclosure is used when a power of sale clause exists in a mortgage or deed of trust. A "power of sale" clause is the clause in a deed of trust or mortgage, in which the borrower pre-authorizes the sale of property to pay off the balance on a loan in the event of the their default. In deeds of trust or mortgages where a power of sale exists, the power given to the lender to sell the property may be executed by the lender or their representative, typically referred to as the trustee. Regulations for this type of foreclosure process are outlined below in the "Power of Sale Foreclosure Guidelines". 

Power of Sale Foreclosure Guidelines 

If the deed of trust or mortgage contains a power of sale clause and specifies the time, place and terms of sale, then the specified procedure must be followed. Otherwise, the non-judicial power of sale foreclosure is carried out as follows: 

A notice of sale must be: 1) recorded in the county where the property is located at least fourteen (14) days prior to the sale; 2) mailed by certified, return receipt requested, to the borrower at least twenty (20) days before the sale; 3) posted on the property itself at least twenty (20) days before the sale; and 4) posted in one (1) public place in the county where the property is to be sold. 

The notice of sale must contain the time and location of the foreclosure sale, as well as the property address, the trustee's name, address and phone number and a statement that the property will be sold at auction. 

The borrower has up until five days before the foreclosure sale to cure the default and stop the process. 

The sale may be held on any business day between the hours of 9:00 am and 5:00 pm and must take place at the location specified in the notice of sale. The trustee may require proof of the bidders ability to pay their full bid amount. Anyone may bid at the sale, which must be made at public auction to the highest bidder. If necessary, the sale may be postponed by announcement at the time and location of the original foreclosure sale. 

Lenders may not seek a deficiency judgment after a non-judicial foreclosure sale and the borrower has no rights of redemption. 

More information on California foreclosure laws. 

The following time-line is applicable for non-judicial California Foreclosures under a Deed of Trust. Foreclosures begin with the Trustor (borrower) not making the monthly payments to the Beneficiary (Lender), the first missed payment is technical default, but in practical terms, most Beneficiaries do not begin the process until the third payment is missed. If the Beneficiary cannot resolve the defaulted payment amount with the Trustor through Forbearance or other Loss Mitigation measures, the Beneficiary will instruct the Trustee to begin Foreclosure proceedings.

Day 1
Record Notice of Default

Within 10 business days
Mail and publish Notice of Default

Within 1 month
Mail Notice of Default

After 3 months
Set sale date

25 days before sale date
Send notice of sale to I.R.S.(when necessary)

Within 10 days from 1st publication
Send beneficiary request for property directions

14 days before sale date
Record Notice of Sale

7 days before sale date
If court action, 7day rule may apply

5 business days before sale date
Expiration of right to re-instate the loan

Sale date
Property is sold to highest bidder at public auction

THE CALIFORNIA COMEBACK:

Why Real Estate Prices Will Double in the Next Eight Years

By Bruce Norris
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WHAT REAL ESTATE PRICES CAN WE EXPECT?

I have been very fortunate to find data relating to Notices of Default and Notices of Trustee Sale recorded statewide in California. Since the trends for both Northern and Southern California were similar, my study of the Southern California notices gives an excellent view of how foreclosures have affected prices throughout the state.

I will start by discussing the California foreclosure process. The foreclosure process begins by a filing of a Notice of Default. Usually this is filed when the borrower gets behind at least three payments. Since many lenders have not been too excited about getting any more properties back, they have delayed starting a foreclosure for up to a year. 

Recent policy changes have lenders foreclosing in a timelier manner lately. This caused an upswing in the number of foreclosures recorded in the last half of 1996 and first six months of 1997.

A minimum of ninety days after the Notice of Default is recorded and the borrower not made up the delinquent payments the lender records a Notice of Trustee Sale. Then the procedure allows the lender to hold a Trustee Sale auction. The sale is usually held at the courthouse by the trustee at least twenty-one days after the first publishing of this notice. 

The opening bid is usually the amount owed to the lender, including late payments and the fees of a trustee. The trustee handles the foreclosure for the lender. If no one bids for the property 
 which is the case about 95% of the time 
 the property reverts back to the lender. A Trustee's Deed is recorded giving the foreclosing lender title. The property is now a R.E.O. (real estate owned) property.

There is a definite correlation between the number of Notices of Trustee Sale and the price of homes. As the number of properties taken back by the bank increases, price increases in the market gradually slow or stop. 

The decline in the amount of Trustee Sales signals the start of appreciation. Trustee Sales between 1975 and 1979 declined from 13,797 to 2,905. At the same time prices were climbing from $41,600 to $84,150. 1984 brought the next downturn in Trustee Sale recordings. Between 1984 and 1990 the number of recordings dipped from 28,500 to 7,182, during the same years prices jumped from $114,260 to $193,770. As the number of properties taken back by the bank increases, price increases in the market gradually slow or stop.

 The 1990 to 1997 California real estate recession saw Trustee Sale recordings soar to an all time high. In 1996 the seven Southern California counties had between 65,000 and 70,000 notices. Even with the high interest rates of the early 1980s, the number of Trustee Sales didn't come close to recent figures. 

Ironically, the main reason for the increase in Trustee Sales was the decrease in property value. Many people just let their property be foreclosed. After all, they owed more on the property than the property was worth. Most of the time, California law prohibits the lender from going after the borrower for any deficiency the lender suffers when they resale the home. These ``Anti-Deficiency Laws" allowed many borrowers to hand over their house keys to the lender and avoid personal loss. 

A complete foreclosure from the time the first payment is missed to the sale of the property usually is about eight months. This includes three months before the lender begins foreclosure and a bit less than five months for the process. Does foreclosure affect the former owner's ability to buy another home? These same people can qualify successfully for a new home loan in less than three years.

A major difference during the recent recession compared with other recessions, was the number of properties going to Trustee Sale compared with the number Defaults recorded. In 1990 saw 67,710 Notices of Default, but only 7,182 Trustee Sales 
 11% of Defaults were foreclosed. By 1994, 112,451 Notices of Default were recorded and over half of them went to Trustee Sale. 

What was the major reason for the price downturn? Lender owned property (R.E.O.)! When lenders foreclosed they had to sell it. They were competing against all the other privately owned properties for sale with one big advantage: lenders can sell for less than what they are owed. 

As lenders took more property back they became more motivated to sell. They became more flexible on price. R.E.O.s were the cheapest properties available. In some markets, they represented over 50% of all closed sales. It was very hard for the private party home sellers to compete with lender prices. 

Many of the foreclosed loans were backed by government entities such as FHA, VA, or Fannie Mae (FNMA). These government agencies still have a huge inventory of homes competing with the private sector. The amount of properties owned by lenders and government agencies is still increasing despite their efforts to sell the properties. Every month lenders continue to take back more properties than they sold the previous month. 

We are seeing the first signs of the real estate comeback. It isn't happening overnight. The market must first absorb a huge inventory of homes over the next two years. Not only are R.E.O. inventories high, but there is a pent-up market of private party sellers waiting for a better market. The amount of home sales is increasing, maybe faster than I predicted, but don't look for major price inflation in the rest of 1998. We are getting inflation in certain markets and I expect them to continue to outpace the state, but mostly we are ridding ourselves of bank, government and pent-up private seller inventory.

The numbers of Trustee Sales declined in 1997. The trend will continue for the next seven years. We won't see another increase in Trustee Sales until about 2004-2005. This will signal the end of the current boom and the beginning of another slow down.

Past history shows to keep an eye on the trend, not the number of Trustee Sales. It is the direction that important. Newspapers are reporting a downturn in foreclosures. This will boost public confidence in purchasing real estate. The numbers don't have to get down to where they were in 1987-1990 for inflation profits to be made. 

The amount of Trustee Sale recordings may dip below 10,000 a year soon, but that won't be necessary. The perception of improvement is more important than the actual numbers. Instead of letting properties go back to the bank, owners will be encouraged by the positive news and keep their loans current. The unfortunates who lose their ability to afford their house will look to investors for help.

Lender owned properties will decrease. By 1999, the inventory of lender owned properties will be to a very reasonable level. Demand for homes will exceed supply. Prices will be escalating and Property Investors will be off the races once more! 

 (800) 310-7730
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Quick Facts 

-  Judicial Foreclosure Available: Yes

-  Non-Judicial Foreclosure Available: Yes

-  Primary Security Instruments: Deed of Trust, Mortgage

-  Timeline: Typically 120 days

-  Right of Redemption: Varies

-  Deficiency Judgments Allowed: Varies 

In California, lenders may foreclose on deeds of trusts or mortgages in default using either a judicial or non-judicial foreclosure process. 

Judicial Foreclosure

The judicial process of foreclosure, which involves filing a lawsuit to obtain a court order to foreclose, is used when no power of sale is present in the mortgage or deed of trust. Generally, after the court declares a foreclosure, your home will be auctioned off to the highest bidder.

Using this type of foreclosure process, lenders may seek a deficiency judgment and under certain circumstances, the borrower may have up to one (1) year to redeem the property. 

Non-Judicial Foreclosure

The non-judicial process of foreclosure is used when a power of sale clause exists in a mortgage or deed of trust. A "power of sale" clause is the clause in a deed of trust or mortgage, in which the borrower pre-authorizes the sale of property to pay off the balance on a loan in the event of the their default. In deeds of trust or mortgages where a power of sale exists, the power given to the lender to sell the property may be executed by the lender or their representative, typically referred to as the trustee. Regulations for this type of foreclosure process are outlined below in the "Power of Sale Foreclosure Guidelines".

Power of Sale Foreclosure Guidelines 

If the deed of trust or mortgage contains a power of sale clause and specifies the time, place and terms of sale, then the specified procedure must be followed. Otherwise, the non-judicial power of sale foreclosure is carried out as follows: 

A notice of sale must be: 1) recorded in the county where the property is located at least fourteen (14) days prior to the sale; 2) mailed by certified, return receipt requested, to the borrower at least twenty (20) days before the sale; 3) posted on the property itself at least twenty (20) days before the sale; and 4) posted in one (1) public place in the county where the property is to be sold. 

The notice of sale must contain the time and location of the foreclosure sale, as well as the property address, the trustee's name, address and phone number and a statement that the property will be sold at auction. 

The borrower has up until five days before the foreclosure sale to cure the default and stop the process.

The sale may be held on any business day between the hours of 9:00 am and 5:00 pm and must take place at the location specified in the notice of sale. The trustee may require proof of the bidders ability to pay their full bid amount. Anyone may bid at the sale, which must be made at public auction to the highest bidder. If necessary, the sale may be postponed by announcement at the time and location of the original foreclosure sale. 

Lenders may not seek a deficiency judgment after a non-judicial foreclosure sale and the borrower has no rights of redemption. 

How are California mortgages foreclosed? 

The primary method of foreclosure in California involves what is known asnon-judicial foreclosure. This type of foreclosure does not involve court action. When thedeed of trust is initially signed, it will usually contain a provision called apower of sale clause, which upon default allows atrustee to sell the property in order to satisfy the underlying defaulted loan. Thetrustee acts as a representative of the lender to effectuate the sale, which typically occurs in the form of an auction. Unlike many states where trustees are appointed by lenders, title companies primarily serve as trustees managing foreclosure sales in California. California has a requirement known as theone-action rule. If a foreclosure is completed by non-judicial means, a second action to recover a deficiency judgment is not permitted. Using a judicial foreclosure, a lender may recover a deficiency judgment in certain circumstances. But since this process takes longer thannon-judicial foreclosure, it is rarely used. California non-judicial remedies have stringent notice requirements and the mortgage documents are required to contain thepower of sale language in order to use this type of foreclosure method.Judicial foreclosure are permitted in California and these usually occur when nopower of sale language is included in the loan documents. 

Power of Sale Notice Requirements:

Anotice of default is recorded after a default occurs in the county in which the property is located. This does not necessarily occur after one or more payments are not met but for logistical reasons may occur after a loan is in substantial default — sometimes six months or more past due. This is known as the redemption period. The foreclosure process does not move forward for a minimum of 60 days. A notice of sale containing the name and address of trustee, certain disclosures (including that the property is about to be lost to foreclosure sale), the name of thebeneficiary, and other information must be recorded in the county in which the property is located at least 14 days before any foreclosure sale after that time period. This is known as the publication period. 

The borrower must receive a twenty (20) day notice before any foreclosure sale, further notice of the foreclosure must: (a) mailed to the defaulting borrower (and other creditors whose liens affect the property) and; (b) be posted at the property being foreclosed upon and in a public place in the county where any sale would occur. The defaulting borrower may prevent the foreclosure sale by paying all arrearages up to five (5) days before the sale. The trustees’ foreclosure sale then occurs at the earliest twenty one (21) days after the first publication. 

Foreclosure sales must take place on any business day between the hours of 9AM and 5PM and must occur at the location referenced on thenotice of sale. The trustee will auction the property to the highest bidder, including the lender. The borrower is permitted to postpone the sale for one (1) day. 

In California, the lenders can also go to court in what is known as ajudicial foreclosure proceeding where the court must issue a final judgment of foreclosure. If thedeed of trust does not contain thepower of sale language, the lender may seekjudicial foreclosure. The property is then sold as part of a publicly noticed sale. A complaint is filed in county court along with what is known alis pendens. Alis pendens is a recorded document that provides public notice that the property is being foreclosed upon. 

top  

What are the legal instruments that establish a California mortgage?

The documents are known as thedeed of trust,note, and in a commercial transaction, asecurity agreement. Sometimes the mortgage document is combined with thesecurity agreement. Alternatively, amortgage is filed to evidence the underlying debt and terms of repayment, which is set forth in thenote. 

top  

How long does it take to foreclose a property in California?

Depending on the timing of the various required notices, it usually takes a minimum of 120 days to effectuate an uncontestednon-judicial foreclosure. This process may be delayed if the borrower contests the action in court, seeks delays and adjournments of sales, or files forbankruptcy. 

Summary:

Judicial Foreclosure Sometimes 

Non-Judicial Foreclosure Yes, most common 

Security Instruments Deed of Trust, Mortgage 

Right of Redemption Yes, judicial foreclosure only 

Deficiency Judgments Yes, judicial foreclosure only 

Time Frame 111 days or more 

Judicial foreclosure in California is rarely used, and only in the absence of a power of sale clause in the loan document or when the lender is seeking a court order for a deficiency judgment. The lender must sue the borrower to obtain a decree of foreclosure and order of sale. The court may also order that the borrower has up to one year to redeem the property.

Non-judicial foreclosure is the most common form of foreclosure in California. This process is used when there is a power of sale clause authorizing the lender, in the event of default, to sell the property to satisfy the loan balance. If the power of sale clause includes the time, place and terms of sale, then that procedure must be followed. If not, the process is as follows:

A Notice of Default is recorded with the county in which the property is located when a borrower fails to make a loan payment. A copy of this Notice is sent by certified mail to the borrower within 10 business days of recording. The borrower has 90 days from the date of recordation to cure the default.

If the borrower fails to cure the default, a Notice of Sale is recorded. This Notice states that the lender or trustee will sell the property at auction in 21 days. This Notice is also sent certified mail to the borrower. It is also published weekly in a newspaper of general circulation in the county for three consecutive weeks prior to the sale date. The notice is also posted on the property, as well as in a public place, usually at the county courthouse.

The Trustee Sale Auction is held as a public auction at the time and place designated in the Notice of Sale, and conducted by the lender's representative. The successful bidder must pay immediately with cash or cashier's checks in the full amount of the bid. The successful bidder receives a trustee's deed on completion of the sale. The lender usually bids in the amount of the balance due plus costs. If no one else bids, the property reverts to the lender.

The borrower has no right of redemption, and deficiency judgments are not allowed in non-judicial foreclosure.

Links:

Civil Code Section 890 et seq. - Rent Skimming

Law which regulates owners from collecting rent, then not paying on their deed of trust. 

Civil Code Section 1695 et seq. - Home Equity Purchasing

Law which regulates buyers of defaulted houses in California. 

Code Section 2924 - Trustee's Sale Procedure

Law which regulates the Trustee and it's procedures when handling a foreclosure. 

Civil Code Section 2945 et seq. - Foreclosure Consultant

Law which regulates the buyers' representatives of defaulted houses in California.

California  Code of Civil Procedures
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